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ABSTRACT: This paper analyzes one episode of the series Black
Mirror, titled “Be Right Back”. The purpose is to consider the
possibility of storing information of deceased people from social
networks for further use, and the implications it could bring to
succession law. Much has been discussed on digital inheritance and
the destination of stored assets from virtual profiles and e-mail
accounts after death. However, the possibility of using the data
collected after the person’s death is questionable, especially with the
fictional possibility of using them for the development of “interactive
avatars”. Technology from the analyzed episode can be seen in real life
in initial stages, with social network accounts that make people
“immortal”. The methodology used here is inductive and exploratory,
and establishes a dialogue with the metafiction of Black Mirror in
order to exemplify and theorize a not-so-distant possibility. This
paper is based on the “Law and Fiction” research area in order to
formulate its propositions. At the end, it presents three lines of
analysis: the manifestation of will, the right to being forgotten, and
the rights of personality, in order to conclude the impossibility of the
research object to be fully real in current legal order, which now seems
unfit to deal with digital inheritance matters.
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1 INTRODUCTION

Let us imagine the following situations: a special someone died, and
it is possible to buy a kind of clone of him or her; or rather: it is possible to
talk to a friend or relative after his or her death. Such reality might not be
so distant.

In fiction, in the series Black Mirror, there is an episode called “Be
Right Back”, which represents these possibilities. The plot is about a
woman who had lost her husband in a car crash. However, after some
time, she discovers an online service that allow people to establish contact
with the dead.

In order to do so, one must only upload all the digital data of the
deceased person, such as the e-mail and social network accounts. With
these data, the software creates a virtual avatar that interacts and imitates
the response patterns of the person. After a while, the company releases
the possibility of transferring the data to a robot who looks and moves just
like the deceased.

At first it may sound like an impossible situation, but reality seems
to have started imitating art (as vice-versa). Nowadays there is an
application available to download on smartphones that simulates a
conversation between the user and a man called Roman Mazurenko, who
died in 2015 in a car accident. The conversation is made possible because
of a chatbot with Artificial Intelligence (AI). The app is available for i0OS
(Apple, 2017), and was made by Luka Inc.

Also, if any user wants to remain “alive” after death, the social
network ETER9 offers solutions. It develops virtual people who publish,
comment and interact with artificial intelligence, even in the absence of
the real user. So, the more the users use the social network in life, the

more it learns about them (ETER9, undated).
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Another app with similar functionality to ETER9 is Eterni.me, which
preserves the thoughts, stories and memories of users, by connecting their
social network accounts and by uploads made by themselves.

So, the people of the future will be able to interact with these
memories and ideas, since the dead uses will have become digital avatars.
The longer the platform receives data, the more realistic and precise the
avatar will be. As of now, the app has approximately 24 thousand users.
The slogan of the website could not be more attractive: “Who wants to live
forever?” (Eterni.me, undated).

In fact, the right to life is seen as a fundamental right for
humankind. So unnatural death is considered as a crime and must be
punished (Harari, 2016, p. 31). So, while there are no ways of physically
living forever, the alternative of virtually doing so seems viable. However,
much controversy might arise from that, especially considering the ethical
implications of using technology to grant the most important of human
desires: eternal life.

In this paper, not exhaustingly, the purpose is to analyze possible
succession law consequences of becoming immortal via social networks,
applications and other future possibilities, like robots. The legal analysis
itself is made with emphasis to image rights and the right to digital
memory, with platforms whose objective is to similarly or completely
reproducing the personality and/or the looks of deceased people. It is
done with inductive and exploratory methods, departing from the analysis
of the cinematographic object, towards the legal analysis. By
understanding Law in Literature, we further develop a dialogue between
reality and metafiction.

To do so, this paper is divided in two lines: firstly, the study of the
relations between law and metafiction, highlighting the legal-theoretical
possibility of using this paradigm in order to actually build it, by the
analysis of the episode “By Right Back”, of Black Mirror.

After that, the article delves into the limits of digital inheritance and
the right to image and to digital memory in succession law. Here, two
differences are drawn: when there is no manifestation of will by the

person for his or her virtual eternalization, and, thus, the possibility of a
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relative wanting it; and when there is such manifestation of interest, via
direct actions or written in testament, of living an eternal life.

Thus, the criticism and analysis of this legal possibility are
developed based on three main ideas: manifestation of will, right to being
forgotten, and rights of personality. Via metafiction, this paper questions

the present and future reality.

2 LAW AND METAFICTION: ANALYSIS OF THE
EPISODE “BE RIGHT BACK” (2S1) AS A MEANS OF
INTERPRETING AND MAKING THE LAW

Metafiction is the opposition to realism, a movement strongly
characterized by its descriptive aspect. Realism makes the physical and
social reality its foundations, and has its roots deeply associated with a
feeling of disenchantment of the world (Pellegrini, 2007, p. 139-140). It is
the maximum expression of verisimilitude, which leaves little for the
reader or audience to actively think about reality (Bernardo, 2010, p. 14).

Aluisio Azevedo, Eca de Queiroz, and Machado de Assis are
important names of realism in Brazilian literature. However, with
Machado de Assis, one could see an exception. Did Capitu really betray
Bentinho? At this point in the work, the questioning of reality is perceived
from a false certainty described by the author, based on traces of
metafiction.

So, metafiction allows the reader to take part in a “spectacular
reflective process” (Maia, 2016, p. 55, translated). That is because, even
though they are connected to reality, literature, movies and TV series are
not restricted to the exposition of the “real world” (Ferreira Jr., 2016, p.
353). Literature, actually, “is nothing more than an art form that organizes
the world and the feelings of humans, using linguistic structures to do so”
(Silva; Peruzzo, 2019, p. 519).

What happens is the delegation of the making of the text — or other
artistic expressions — to the reader or the audience (Maia, 2016, p. 55),
based on their representation capacity, since there are several possibilities
of understanding and transforming reality (Avila Santamaria, 2018, p.

385). Likewise, it is an entertaining modality that makes self-reflection

648

VaN1vY3LIT 3 OLIFYIA 3A TYNOIDVYNYILNI VISIATY - SISOHdUOWVYNY



ANAMORPHQSIS - REVISTA INTERNACIONAL DE DIREITO E LITERATURA

FERRAZ; FERNEDA | Succession of image and digital...

possible, which reinforces the influence of imaginary creations to the
making of reality (Martinez-Lucen; Sola, 2016, p. 17; Oliveira; Braganca
Junior, 2018, p. 582).

It is clear that metafiction is fiction, and not simply a report of
reality (Bernardo, 2010, p. 42). Bandersnatch (movie of interactive
fiction, released in 2018, as part of the series Black Mirror) is the
maximum expression of metafiction in Black Mirror, because the
audience chooses the plot by themselves (apparently).

It should also be mentioned that the Law itself is considered as a
narrative form by many, as it is made of stories that are “framed” in
norms, so that the readers or the audience become a character, that is,
that people can use it or not in certain occasions (Llanos, 2017, p. 350).

This way, it is noticeable how literature and other derived art forms
(as the one used in this paper) can be used as means for getting to know
the Law and to make it, since “the legal universe is not enough to
understand the problem” (Guimaraes Filho; Matos, 2019, p. 442,
translated). That is, in Law, similarly to storytelling, “the causes become
reasons and the representative and verifiable truth becomes

%

‘verisimilitude” (Llanos, 2017, p. 352, translated).

So, the analysis begins with the idea of constitution and reflection of
reality by the audience and with an interpretative version of Law studies,
applied to episode 1, season 2 of Black Mirror, “Be Right Back”. The
episode introduces a discussion about the memory left by digital
footprints (Lemos, 2018, p. 53), and is thus analyzed from the point of
view of succession law, especially regarding the protection of personality
and the image of deceased people, as well as the use of such image and
memory, and thus, the online data policies which continue reproducing
aspects of dead people.

The episode represents the use of Artificial Intelligent so that people
can have the privilege of “bringing back to life” their special ones. The
main character, Martha, had lost her husband, Ash. She then starts to

have conversations with him through an application that interacts with

her by using data collection of him. Later on, Martha receives a phone call
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by her husband, which was made possible because of the uploads she had
done with videos he had recorded.

Soon she wants more than having conversations, so Martha
decides to buy an exact physical replica of her husband, a kind of body
made of synthetic flesh that was synchronized with the software. So,
Ash’s body responds to stimuli based on data from his social networks,
search history, check-ins and other virtual interactions he used to do
when he was alive.

However, the personality he shows is not actually truthful to who he
really was. The “clone” is not able to fully respond as he would in all
aspects, so living together with him slowly becomes impossible for Martha
(Lemos, 2018, p. 52). For example, the software had no records of how he
reacted to conflict. That is, Ash only reacted to stimuli based on what had
somehow been registered on the internet when he was alive.

All these actions became possible due to thorough collection,
mapping, organizing and registering of data concerting Ash’s daily life and
his online activities. This is actually a reality in nowadays real life: if you
have a Google account, for instance, and accept all the terms and
conditions to use it, basically all there is about the user’s online habits is
storeds. So, social networks seem to really have become an extension of
human memory. An example of this are the short movies Facebook makes
with the user’s “happy memories” photos posted online.

Information collected by Google are IP address, voice information,
videos watched by the user, researched entries, activities on third-party
websites who also use Google services, people whom the user talks to,
among other datas.

All this data is stored via cookies, pixel tags, server records,

application data cache, among otherss. That is why a Netflix advertising

3 GOOGLE. Privacy policy.
4 For further information, see: GOOGLE. Privacy policy.
5 For further information, see: GOOGLE. Privacy policy.
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image will be seen on your Instagram after researching the entry Black
Mirror on Google, for example®.

Further to that, it is impossible to “escape” these storage policies,
since, in order to use Facebook, for example, the user has to accept the
terms and conditions?”. The more a user uses social networks, the more
data are collected and stored.

In the episode “Be Right Back”, the software created to reproduce
the behavior of the deceased husband used data from Twitter and other
not-named social networks. Moreover, something that is not so far from
reality is the possibility of creating a social network with the specific
objective of becoming virtually “immortal”, since there are applications
that interact as the user in his or her absence based on data collected
through use, such as ETER9Q.

In addition, it is possible to distinguish three phases of image and
digital memory storage process: 1. Minimum storage, made only with
photos and places where the person checked in, which is simply a “virtual
photo album”; 2. Average storage, in which behavioral patterns such as
purchases, likes and dislikes are registered; 3; Maximum storage, in which
are response patterns, voice, e-mails, expressions, personal image,
experiences, choices, philosophies of life, interaction networks etc. That is,
complete copies of people’s characteristics.

It is acknowledgeable that in present times phases 1 and 2 had been
fully reached through streaming services like Netflix, or social networks

like Twitter, Facebook, LinkedIn, Instagram. However, the maximum

6 For discussions about advertising on Instagram, see Bertoldi (2015).

7 For information, visit Facebook’s terms of service, item 2, on data policy and privacy
options. Facebook, undated.
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phase 3 as developed in “Be Right Back” is still not fully real, but there are
several social networks aiming at it, like Eterni.me.

What do these forms of storage effectively have in common or not
with the concept of digital inheritance and the limits of succession? It goes
over the issue of digital inheritance and the manifestation of will: do the
heirs have the right to digitally eternalize someone’s life or must there be a
registered expression of will by the deceased?

Social network accounts can be seen as part of a person’s estate,
however, there are no rules on accounts possibly created with the sole
purpose of making oneself virtually “immortal”. There are also questions
regarding the image rights of the deceased person, since virtual
conversations, and the reproduction of virtual avatars or real reproductions
(like robots) post mortem may represent aspects of one’s personality and

image, which can be seen as violations depending on the use.

3 THE LIMITS OF DIGITAL INHERITANCE - IMAGE AND
DIGITAL MEMORY RIGHTS IN SUCCESSION LAW

Succession is seen in present times as a broad concept of
“substituting the beneficiary of a certain right” (Venosa, 2017, p. 1,
translated). In the legal science, succession refers to a specific area of civil
law which deals with the transference of assets, rights and duties due to
death (Venosa, 2017, p. 1). That is, with death, the “ability to securitize
legal relations” is halted, and there is a change of the subject who is
responsible for maintaining the patrimony relations that had been set up
by the deceased person, which are now under the responsibility of the
successors (Farias; Rosenvald, 2016, p. 375).

Succession, however, is not to be confused with inheritance, which is
the patrimony of the person. Inheritance, in turn, is the set of real and
mandatory rights of a person, which should always be subject to economic
evaluation (Venosa, 2017, p. 7).

However, with the advent of new technologies, transmissible goods
have, in some cases, been stored exclusively in digital form. For example,
books in e-book format, accounts on websites created with the objective of

buying or selling goods, profiles created on various streaming platforms
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(Netflix, for example), and other things, material or immaterial, endowed
with economic values.

Thus, the discussion about the destination of digital goods after the
death of the owner is not new. Bills no. 4,099/12 and n. 4,847/12 from
Brazil® proposed, in general, the transmission to the heirs of all the
existing content in digital accounts or files owned by the author of the
inheritance, given the insufficient regulation in view of the complexity of
Digital Law.

Furthermore, the problem has been studied from the following
perspectives: access to profiles on social networks and e-mails, exclusion
of profiles from social networks, accounts in virtual games, access to e-
books and music or film files (Almeida, 2019, p. 16-25).

One could imagine that accessing all these types of accounts is easy
after the user died, however, it is not. Most of the terms of use does not
allow the access by third parties, nor the transmission of digital assets that
might be stored by the platforms (Almeida, 2019, p. 26). Some authors,
such as Blachly (2015, p. 11-12), on the other hand, believe the heir or
beneficiary should have full access to the deceased’s accounts in order to
avoid cases of identity theft, among other cybercrimes.

So, with aims at protecting people’s identities (and personalities),
the heir or beneficiary is able to require access to the social networks and
other accounts of the deceased. However, this type of requisition is not

valid for non-beneficiary third parties (Almeida, 2019, p. 16-25).

8 On this matter, see Menezes & Rodrigues (2018).

9 Bill no. 4,099/12 (filed) guarantees to the heirs the transmission of all the contents of
accounts and digital files. Law Bill no. 4.847/12 deals with digital inheritance, in the
following terms:

Article 1,797-A. Digital inheritance is defined as the intangible content of the deceased,
everything that can be stored or accumulated in virtual space, under the following
conditions: I - passwords; II - social networks; III - Internet accounts; IV - any property
and virtual and digital service owned by the deceased.

Art. 1,797-B. If the deceased, having the capacity to test, has not done so, the inheritance
will be passed on to the legitimate heirs.

Art. 1,797-C. The heir is responsible for: I - defining the destination of the deceased’s
accounts; a) - transform them into a memorial, leaving access restricted to confirmed
friends and keeping only the main content or; b) - delete all user data or; c) - remove the
old user’s account.
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What is guarded today, therefore, is the right of succession that the
heir or beneficiary has over the variety of informational assets, associated
with the digital world, stored in accounts whose ownership belonged to
deceased (Edwards; Harbinja, 2013, p. 105).

The problem currently faced refers to the destination of these assets
and their succession implications, since succession designates the
ownership transference of certain assets (Gongalves, 2018, p. 19) and, as
seen, most of the terms of use prevent the transmission of digital goodsz°.
That is, the succession rules apply to property rights over digital goods, in
addition to the right of obligations, of things, and of family.

In general lines, succession mortis causa is based on valuing human
dignity, both individually and collectively (Tartuce, 2017, p. 1537). With
this foundational idea in mind, preserving the person’s personality and
privacy on social network accounts is a way of valuing dignity.

On the other hand, for the DeadSocial application, succession is no
longer a problem, or even needs to exist regarding digital assets. The user
can build a digital legacy of all his or her social media before dying and
leave messages for future generations, remaining as an account holder
after death (DeadSocial, undated).

With the advent of such new technology bringing to reality what

used to be unimaginable, one might think, oppositely to many authors'2,

10 Tt should be noted that, in the case of Facebook, there is the possibility of transforming
the account of the deceased or clinically disabled user into a memorial or requesting its
removal. However, to protect the privacy of people on the social network, Facebook does
not provide anyone with login information. (FaceBook, undated)

11 Although it is understood that the main legal effect of death is the cessation of
personality and, consequently, of personality rights, this article seeks to preserve
aspects of personality, considering the idea of dignity and privacy.

12 In this sense, “the protection of the assets of the post-mortem personality suffers
limitations resulting from the very nature of the deceased, that is, in the protection by
the law, those rights and assets that regard a living and active holder are excluded after
death; thus, the rights to life, physical integrity, freedom of movement, free
development of personality, among others, are not protected. There are also limits in
view of the exhaustion of one’s own right in time or physically, and in this sense the
right to protection of the memory of the deceased naturally loses weight with the
passage of time [...] ”. (Beltrao, 2015). In the same sense, “With the death of the person,
the right to image reaches its end”. (Cupis, 2004, p. 153-154). Also, in common law
countries, actions whose content is personal die with the person. United States and
United Kingdom, for example, do not protect personality rights after death, except in
cases where the right to personality has some patrimony impact.
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that the right to controlling one’s own personality*s and privacy remains
protected even after one’s death. That is, death does not prevent property
of moral and physical personality from remaining existent in legal terms
(Corazza, 2015, p. 15). This is seen when the person, while still alive,
manifests his or her will by creating an account on an app that allows
them to remain alive in virtual social spheres.

As for personality rights, they are essential for the human person,
and protect human dignity itself (Gomes, 1995, p. 153; Tepedino, 2003, p.
37). Besides that, these rights are in the law in order to “acknowledge
advanced legal protection of the person” (Amaral, 2003, p. 250-251).

Furthermore, they are rights with absolute reach, opposable erga
omnes, and unavailable. Unavailability, in turn, encompasses non-
transferability, unavoidability, and unaffordability. It is, therefore, a right
that is linked to the person, and cannot be modified even by the will of its
beneficiary (Corazza, 2015, p. 11).

Thus, personality rights, especially of image and of memory, must
remain valid after death's, regarding accounts created to make one
“immortal”, or facing the storage and usage of post mortem data (with or
without the user’s consent), in effectively advanced manner.

As a consequence, it is clear that digital assets may no longer be part
of the deceased person’s estate, given that account management can be
carried out through an application, created specifically so that the user can

build his or her legacy previously to death.

13 Tt should be noted that some aspects of the protection of the personality right are
already supported by Brazilian legislation, in particular, along with the single
paragraphs of articles 12 and 20 of the Brazilian Civil Code.

14 Tt should be noted that “the dead continue to act beyond death. Corpses dissolve, but
the works they created, the institutions they animated, the ideas they launched to the
world, the relationships they evoked continue to act and ferment. When a body returns
to nothing, consciousness follows a social destiny among the living” (Silva, 2000, p. 21).

15 In this sense, privacy, inserted in the context of digital goods after death, must be
safeguarded and can be defined as the possibility of a person being able to control their
dignity, integrity, secrets and memories even after their death, as with the applications
already mentioned, for example, ETER9, SocialDead, among others (Edwards,
Harbinja, 2013).
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So, one may ask: is the legal order ready to deal with this type of
interaction on the internet? The problem further develops because it is not
restricted to the simple right of the heir to access or shut down the
accounts of the deceased, but it includes the destination of the data given
and stored before the user’s death.

So, this article has the purpose of analyzing the paradigm presented
on the episode “Be Right Back”, and measuring the legal consequences of
the possibility of a user being brought back to life, either through an
avatar or a robot.

From this possibility, it is necessary to consider two different
situations: when there is no manifestation of will by the person granting
his or her virtual eternalization and the possibility of a relative wanting so;
and when there is manifestation of will during life, through direct actions
or written ways, of living an eternal digital life.

In the series’ episode, at no moment did Ash agree on having his
data used after death. Even so, it was possible for his wife to create a
virtual avatar of his, based on all the data collected throughout all his
internet interactions past. Martha even uploads videos so that the
application is able to reproduce his voice.

Based on that, beyond the access by heirs or beneficiaries to
networks and other data belonging to the deceased user', it is also
important to analyze how the user’s data should be dealt with (besides the
possibility of setting up a memorial account or deleting it altogether),
regarding the person’s image, memory and privacy.

Furthermore, a different paradigm from this one is when the user,
still in life, expresses an interest in being “eternalized”, for example, by
accessing and uploading information on platforms such as Eterni.me

In this sense, the person carries out actions in life that lead to the

understanding that, after their death, the data can be accessed by certain

16 On this matter, it should be stated that some applications already allow the user to
create a specific account that makes the transfer of passwords to a named heir in the
application itself through the password management service. This is the case, for
example, with the application called Legacy Locker. This service, however, is provided
only in the US.
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family members or others. Or, there is the possibility for the person to
determine in a will how the data and digital information can be used after
their death, including the aforementioned aspect of a possible digital
survival.

It is important to bear in mind the very function of a testament,
which expresses the last will of the person, and only has effect after death
(Ascensao, 2014). So, there is the possibility of someone leaving
expressively written instructions on wanting or not to be eternalized
digitally after death, which would be different from the tv episode. In this
case, there would be legal certainty regarding the possibility of the
relatives using the accounts, data, photos, information in order to make a
physical avatar.

It should be noted that, in a connected society, privacy right consists
of the possibility of following and / or controlling the information itself
where it is located with no interference (Rodota, 2014, p. 33). In this
sense, in addition to the regulation regarding access to private accounts on
social networks and other services offered on the internet, after death, the
topic should therefore be treated differently.

If the person clearly expresses the desire for their virtual data, from
all social networks, search patterns, purchases etc. to be used for the
creation and permanence of a virtual or physical avatar, similar to the
person’s image, thereis no denying of its legal possibility, since the
deceased’s will must be respected.

To sum up, it is via consent that individuals express their will or
intention. Every individual has the freedom to lead their own lives, beyond
the contractual right and extended to the protection of personal data,
insofar as it is the right of every citizen to rule over their own personal
data on the internet (Bioni, 2015, p. 43). With consent, personality rights

can be granted to someone else to decide, as long as ethical rules are
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followed, in order to avoid, for example, the use of the person’s image for
degrading purposes!”.

However, when there is no full manifestation of will for data usage,
it is not possible to allow, for example, the transference of personal data to
Eterni.me after a person is dead. Currently, doing something like that
may seem somewhat of a harmless threat, but the unknown future and the
plot of Black Mirror make us wonder about possibilities of violations and
disrespect for personality rights.

It should be said that this rationale is also related to the simple
access to e-mails and digital profiles. It is questioned whether, even in
those cases which are certainly already experienced in present days, there
should be the need for express declaration for granting full access to heirs
and / or close people.

Manifestation of will acts as the borderline for the matter of
succession related to something that is so intimate and may, in the future,
reproduce the person as a whole in their individuality. There are three
lines of thought regarding the present and future paradigm: 1. What
importance and limit the Law should give to the manifestation of will; 2.
What reach the right to being forgotten must have; 3. What reach the
rights of personality must have.

Regarding manifestation of will, or consent, as said before, it is
defensible that the statements of the deceased should be respected, so it
would only be possible to reproduce their image and memory from the
virtual world to the physical world with specific consent: either in written
will, or by the creation of accounts on platforms that have this sole
objective, like Eterni.me. If not, it should be necessary to consider the very
finitude of humankind, with mourning and the need to restart, with a

circle of life that ends, as a natural aspect of human existence’s.

17 For example, for use in “hyper-realistic sex dolls”. On the subject, see Abundancia
(2015).
18 (On this matter, see Pereira & Pires (2018).

658

vdNLYY3L1I1 3 OLIFHIA 3Ad TYNOIDVNYILNI VISIAIY - SISOHdYOWVNY



ANAMORPHQSIS - REVISTA INTERNACIONAL DE DIREITO E LITERATURA

FERRAZ; FERNEDA | Succession of image and digital...

The right to be forgotten, in turn, gained importance precisely in a
case of airing news after almost 50 years after the person’s death9, with
no historical relevance, and the repetition of the event’s narrative brought
great sorrow to the family. The main debate on this topic is the conflict
between individual and collective memory, and thus, a clash between the
right to be forgotten and freedom of expression. Now, it appears that in
the case of e-mails, access to social networks and digital media, it is a
completely intimate decision for each person.

It is noted that whether one exposes or is exposed is a matter for
online society “according to the contexts of interpretation and, according
to the criteria for judging our behavior by a variety of actors behind the
screen of our houses of glass” (Castells, 2003, p. 149, translated). Under
this view of overexposure, ensuring the minimum of virtual intimacy and
image privacy might be legally required. Access to the internal framework
of social networks, e-mails, data, and information does not conflict with
freedom of expression, analyzing itself theoretically, and thus, it is
possible to affirm that the right to forget one’s own existence is something
that is demandable.

Finally, with respect to personality rights in a broad way2° as seen
before, the relationship after death does not completely annihilate the
linking of such rights to the interests of the deceased person. It is noted
that the protection conferred to personality rights results from the
recognition of inherent dignity to all human beings (Schreiber, 2014, p.
8).

As seen, the Brazilian Civil Code of 2002 was responsible for
disciplining the rights of the personality, under the influence of the dignity
of the human person. As Anderson Schreiber points out, “the law was
limited to dealing with five personality rights: right to the body, right to

the name, right to honor, right to the image and right to privacy”

19 Tt gained importance in Brazil from an appeal filed by the family of Aida Jacob Curi,
contrary to the broadcast of the case, more than 50 (fifty) years after her death. Aida
Curi was murdered on July 14, 1958 and her sad story ended up being the subject of a
television entertainment program, it seems, without any historical relevance (Bayer,
2015).

20 Some authors understand that the right to be forgotten is included in the list of
personality rights, for methodological reasons it was decided to treat this work
separately. On the subject, see Diniz (2017. p. 13).

659



ANAMORPHOSIS - Revista Internacional de Direito e Literatura, v. 6, n. 2, p. 645-665

(Schreiber, 2014, p. 15). It is noteworthy that in all these aspects, there are
possible violations in case an avatar replicates a person’s memories,
experiences and image after death.

There is one more aspect in the TV series that points out problems
of such a technology: the application itself tells Martha that it is very
expensive and there is clearly a commercial exploration and use of the
deceased’s image, restricted to a small amount of the population. When
studying the consequences of the rights of personality, it is necessary to
measure their reach.

Rights of personality are non-transferable and unavailable
according to express legal provision (art. 11 of the Civil Code of 2002),
so, at least for the time being in the Brazilian system, there is no way to
carry out this transmission, whether through inter-living actions or
causa mortis.

Obviously, technology has been challenging the legislation.
Furthermore, under these three pillars, a legal framework is built in order
to protect or not protect people from their complete post-mortem

virtualization.

4 FINAL THOUGHTS

How far is art from reality? Its utility is represented in this paper,
since metafiction can be used to reach theoretical and future paradigms in
order to constitute and discuss new legal problems, which have not yet
really happened in present times. However, the discussion of this distant-
future paradigm, after-death virtualization, has important considerations
for the present reality: digital inheritance.

This paper’s main purpose was to demonstrate the succession
aspects from the attempt to become immortal through applications, social
networks and future technologies as a robot / avatar. To this end, the
study was divided into two spheres: firstly, the study of the relation
between law and metafiction through the study of the Black Mirror
episode, “Be Right Back”.

After that, the paper delved into the limits of digital inheritance and
the image rights, as well as the rights of digital memory, in succession law.

For that, two theoretical situations were developed: when the

660

V4NLVY3L1I1 3 OLIF™IA 3d TYNOIDVNYILNI VISIAIY - SISOHdYOWVYNY



ANAMORPHQSIS - REVISTA INTERNACIONAL DE DIREITO E LITERATURA

FERRAZ; FERNEDA | Succession of image and digital...

manifestation of will by the deceased regarding their digital eternalization
is absent and a relative desires it; and when the manifestation of will is
given in life via direct actions or testaments, and the person wanted a
digital eternal life for themselves.

The importance of the paper was based on these hypotheses, and the
consideration of the manifestation of the will which was analyzed
considering the right to being forgotten and the personality rights. It was
then shown that the Brazilian legal system does not allow such situations
today, mainly based on the right to being forgotten, as part of the private
and intimate sphere of people, and on the rights of personality, which are
not transmissible after death.

Considering all that, it would not be possible to use digital data,
social networks and other sources to form an avatar with the same image
and memory of a deceased. The element that provides some kind of
dialogue in this situation is the manifestation of the will, which works as
an element of confirmation and guideline about whether or not this
technology could be used.

It was thus shown that even simpler situations that are already part
of everyday life, such as access to social networks after death, must be
framed by these three limiting aspects. In this sense, despite the focus of
the paper being a metafictional paradigm, the reflections put forward are
fully applicable and of urgent discussion in the situations regarding the
subject of digital inheritance.

To finish, let us analyze the reflection of Renato Opice Blum (2017):
whether we are (legally) prepared to deal with the novelties of technology
and whether “the traces of data left by people in systems, on the Internet
or, simply in everyday objects, may at some point be used against their
owners”. It was found in the present work that there is no effective
legislation today for the problems of digital inheritance, not even one that

can solve the problems of a complete digital virtualization.
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